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Insurance E&O Liability
Arising from Superstorm Sandy

A Commentary by Kenneth M. Labbate & Carrie C. Turner of Mound Cotton Wollan & Greengrass

For more on the authors, please see page 8

Well, the rails are washed out north of town, We gotta head for higher ground.
We can’t come back till the water comes down, Five feet high and risin’’!

uperstorm Sandy’s devastating
clash with the Northeastern
seaboard was likely only the first
in a series of breakers arising
from the storm. The insurance industry
“[TThe
most direct impact will be claims for
property damage [due to flooding and
power outages,] and business interrup-

may find itself under water next.

tion made under homeowners and com-
mercial first-party property policies.”
Furthermore, damage caused by Super-
storm Sandy’s combination of wind,
storm-surge flooding, rain, and snow will
likely result in litigation between policy-
holders and insurers as to whether cov-
ered or non-covered events caused
policyholders’ damages.® Policyholders
may discover that they are either inade-
quately insured or that their claims fall
entirely outside the coverage provided by
their policies. In such cases, policyhold-
ers attempting to recoup significant
losses will look to other sources for recov-
ery and may file suits against their insur-
ance brokers or agents,’ claiming that the
broker failed to procure the required in-
surance coverage.® Claims against bro-
kers may stem from policyholders’
complaints that policies had (1) insuffi-
cient limits; (2) insufficient sub-limits for
flooding, named storm, or storm surges;

(3) overly high deductibles; or (4) inade-

quate contingent coverage. As a result,
insurance brokers, and correspondingly,
insurance companies that underwrite er-
rors and omissions (“E&O”) liability in-
surance will most certainly face exposure
to suits for breach of contract and/or

negligence.”

The nature and scope of the broker’s du-
ties to the policyholder will be a signifi-
cant issue.® Brokers are required to use
reasonable skill and diligence in securing
coverage.” However, where there is a spe-
cial relationship between the broker and
the customer at the time the broker pro-
cures coverage, the broker may owe the
customer a heightened duty of care.!
Thus, litigation may be focused upon
whether or not a special relationship ex-
isted between brokers and customers.
Furthermore, if the broker was acting as
an agent of the insurer rather than as a

general broker at the time of procure-
ment, the broker’s acts may be attributa-
ble to the insurer — another distinction
policyholders may litigate.!

As the majority of litigation arising out
of Superstorm Sandy will be filed in New
York and New Jersey,! examining both
states’ precedent regarding a broker’s
duty of care to policyholders is worth-
while for both plaintiffs and potential
E&O liability defendants.
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New York

Under New York law, insurance agents
and brokers have a duty to obtain re-
quested coverage within a reasonable
time or inform the customer of the
agent’s inability to do so.”> However,
“agents have no continuing duty to ad-
vise, guide, or direct a client to obtain
additional coverage.”™* Therefore, under
New York law, absent a specific request
for coverage not already provided for in
an insurance policy, agents have no com-
mon-law duty to advise a customer to
procure additional coverage.”® In order
to prevail against a broker in New York,
the policyholder must generally show
that it requested a specific type of cover-
age that was available and that the broker

failed to obtain that coverage.'®

Alternatively, a policyholder can show
that it had a special relationship with the
broker that obligated the broker to advise
the policyholder regarding available addi-
tional coverage absent the policyholder’s
request.'” A special relationship may de-
velop where (1) the agent receives com-
pensation beyond that which he would
receive for consultation other than the
payment of premiums; (2) there was
some interaction regarding a question of
coverage where the insured relied upon
the agent’s expertise; (3) there is a course
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of dealing over an extended period of
time that objectively would put a reason-
able insurance agent on notice that his
advice was being sought and specifically
relied upon.'® Agents also may, by their
conduct or by express or implied con-
tract with customers, acquire duties in
addition to their common-law duties."”
Generally, New York courts consider the
specific circumstances surrounding a bro-
ker-client relationship on a case-by-case
basis to determine whether extra respon-
sibilities for the broker should be recog-
nized.?

For instance, in Radford v. Peerless Ins.
Co. and Ladd’s Agency, Inc., a plaintiff
filed suit against her insurance broker for
negligence, breach of contract, negligent
misrepresentation, and breach of fiduci-
ary duty arising from the agent’s alleged
failure to purchase a certain type of cov-
erage on her behalf.?! The court held
that “liability for negligent misrepresen-
tation has been imposed only on those
persons who possess unique or special-
ized expertise, or who are in a special po-
sition of confidence and trust with the
injured party such that reliance on the
negligent misrepresentation is justi-
fied.”* The court further held with re-
gard to the breach of fiduciary duty and
negligent misrepresentation claims that
the agent had established that he did not
have a special relationship with the in-
sured party and did not owe her a fiduci-
ary duty. The court additionally held
that, because the plaintiff did not make a
specific request for coverage beyond what
the agent procured, a general request for
additional coverage did not satisfy the re-
quirement of a specific request for a cer-
tain type of coverage.

In a particularly relevant case, Garnerville
Holding Co., Inc. v. Kaye Ins. Assocs.,
Inc.,? a policyholder sustained flood-re-
lated losses that exceeded the limits of its
flood coverage under the policy procured
by the insurance broker. The policy-
holder sued the broker in both tort and
negligence, alleging that the broker failed

“Superstorm Sandy’s devastating
clash with the Northeastern seaboard
was likely only the first in a series of
breakers arising from the storm.

The insurance industry may
find itself underwater next.

to properly advise the policyholder as to
how much flood coverage the policy-
holder should purchase. The court dis-
missed the action in its entirety, holding
that “[n]o special relationship between
the parties has been alleged that would
support [the policyholder’s] claim that
[the] broker was under a common-law
duty to advise [the policyholder] as to
the amount of coverage it would be pru-
dent to obtain and, in the absence of any
allegation that [policyholder] specifically
requested coverage in an amount greater
than that obtained by [the broker] or
that it was expressly or impliedly agreed
that [the broker] would undertake to
provide risk management services to [the
policyholder], [the policyholder] has no
cause of action against [the broker] for
breach of contract.” An appellate court
reached a similar conclusion in Zappan
Wire & Cable, Inc. v. County of Rockland,
finding that an insurance broker had no
duty to advise, guide or direct its client
to obtain additional flood coverage, ab-
sent a showing of a special relationship.*

Several New York appellate courts have
held that, once an insured party receives
his policy, he is presumed to have read
the policy and understood it and, there-
fore, is not justified in relying upon the
broker’s word that the policy included re-
quested coverage. This precedent histori-
cally served to preclude or significantly
limit actions against brokers.”> New York
appellate courts in each of the four de-

partments have held that the presump-
tion of having read the policy does not
bar the insured from bringing a negli-
gence action against the broker in certain
exceptional circumstances, such as where
a fiduciary or other special relationship
existed between the broker and insured.?

Recently, however, in American Bldg.
Supply Corp. v. Petrocelli Group, Inc., the
New York Court of Appeals held that,
even when an insured party received the
policy and held it without complaint,
where “issues of fact exist as to whether
[the insured] specifically requested cover-
age ... and [the broker], being aware of
such request, failed to procure the re-
quested coverage,” the insured could
maintain actions for negligence and
breach of contract against the broker.”
The court further held that “[the in-
sured’s] failure to read and understand
the policy should not be an absolute bar
to recovery under the circumstances of
this case.” It appears that agents and
brokers cannot anticipate a summary dis-
position of cases against them where pol-
icyholders have received their policies
without complaint. In Petrocells, al-
though the court attempted to limit its
holding to the circumstances of the case,
the Court of Appeals clearly has estab-
lished a precedent under which it will be
more challenging for agents and brokers
to quickly dispose of cases through pre-
answer motion practice or on summary
judgment.”’
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New Jersey

New Jersey courts also hold that agents
and brokers owe policyholders a basic
duty of care. A broker’s basic duties to a
policyholder are to: (1) have the degree
of skill and knowledge requisite to the
calling; (2) exercise good faith and rea-
sonable skill, care and diligence in ob-
taining insurance coverage for a
customer; (3) possess reasonable knowl-
edge of the types of policies, their differ-
ent terms, and the coverage available in
the area in which his principal seeks to be
protected, and (4) procure the insurance
or coverage the broker undertook to sup-
ply?® Failing to exercise diligence and
care in these areas will result in liability

for the broker.?!

Aden v. Fortsh,? discussing a broker’s du-
ties to a policyholder, has been, and re-
mains, the source of some confusion in
New Jersey.® Aden, which limited its
holding to the case before the court, con-
sidered whether the broker in that action
could assert comparative negligence as a
defense where the policyholder failed to
read an insurance policy that contained
an incorrect coverage limit.*¥ The Aden
court held that the contributory negli-
gence defense was not available to the
broker because the policyholder was enti-
tled to rely on the broker’s expertise in

For documents, visit www.harrismartin.com

procuring an insurance policy. The court
invoked the Rider duty of care standard
in concluding that “a broker engaged to
obtain insurance must exercise reasonable
skill and ‘is expected to possess reason-
able knowledge of the types of policies,
their different terms, and the coverage
available in the area in which his princi-
pal seeks to be protected.”® Because,
during the course of its analysis, the
court discussed the “special relationship”
and “fiduciary relationship” between a
broker and customer,*® Aden has engen-
dered subsequent questions as to whether
brokers are, by default, fiduciaries of in-
sured parties and owe to insured parties a
fiduciary standard of care.

Triarsi v. BSC Group Servs., LLC directly
addressed the question of whether, in
New Jersey, a common-law cause of ac-
tion for breach of fiduciary duty against a
broker exists.”” The Triarsi court held
that, for brokers, “as a matter of law,
there is actually a single duty and it is es-
sentially one sounding in negligence.”
The court further clarified that “an insur-
ance broker who agrees to procure a spe-
cific insurance policy for another but
fails to do so may be liable for damages
resulting from such negligence. ... A
broker engaged to obtain insurance must
exercise reasonable skill and ‘is expected
to possess reasonable knowledge of the

However, to the extent documentation
or electronic data has been lost or
compromised, establishing an otherwise
solid defense regarding the nature and
extent of coverage requested and agreed
upon, and when and to what extent
coverages were bound or terminated,

may now prove difficult.”
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types of policies, their different terms,
and the coverage available in the area in
which his principal seeks to be pro-
tected.””®® Triarsi seems to answer the
question as to whether a broker has a fi-
duciary duty to the policyholder nega-
tively — there is only one duty, a duty of
professional care sounding in negligence,
as defined by Rider®

As in New York, New Jersey further pro-
vides that a “special relationship” can
exist between a policyholder and broker
resulting in a heightened duty of care on
the part of the broker. In Glezerman v.
Columbian Mut. Life Ins. Co., the court
held that “[a]n insurance agent may as-
sume duties in addition to those nor-
mally associated with the agent-insured
relationship, and New Jersey courts regu-
larly review the record for evidence of
greater responsibilities. . . . the [policy-
holder] must establish ‘something more’
than a broker-client relationship in order
to impose a heightened standard of care
on a broker.”#! The court further clari-
fied that “a broker’s liability has turned
on whether the broker’s conduct invited
reliance, or the client’s conduct exhibited

or justified a claim of reliance.”*?

Conclusion

It is difficult to forecast how courts will
work through the myriad questions that
inevitably will arise out of the losses in-
flicted by Superstorm Sandy. The losses
certainly will include claims filed by poli-
cyholders against the agents and brokers
who procured coverage for insured par-
ties, be it in a residential or commercial
context. There is no question that bro-
kers will find themselves attempting to
answer questions regarding the extent of
their duties to policyholders when poli-
cyholders, finding themselves uninsured
or underinsured, file E&O liability
claims post-Sandy. Defending these
claims likely will present unique hurdles
for some agents and brokers who, them-
selves, may reside in the very communi-
ties where losses occurred and have,
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themselves, suffered business losses — in-
cluding, potentially, loss of records or
electronic information usually relied
upon to defend against claims brought
by policyholders. Most agents and bro-
kers have defined procedures that can be
relied upon to defend against such
claims. However, to the extent docu-
mentation or electronic data has been
lost or compromised, establishing an oth-
erwise solid defense regarding the nature
and extent of coverage requested and
agreed upon, and when and to what ex-
tent coverages were bound or terminated,
may now prove difficult.
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