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Why Legacy Insurance May Not Protect Adopters Of
Bitcoin
By Amy Kallal, Andrea Fort and Andrew Romano (June 10, 2021, 1:41 PM EDT)

On June 9, El Salvador became the first country to adopt a Bitcoin
standard. The law passed by El Salvador's legislative body deems Bitcoin
legal tender, meaning it can be used to satisfy any monetary debt, and
means that the country will buy the digital asset for its treasury reserves.

[1]

In the wake of President Nayib Bukele's announcing these plans at the
Bitcoin 2021 conference in Miami on June 5, lawmakers from Paraguay,
Panama, Brazil, Mexico, Argentina, Ecuador and Tonga expressed support
for Bitcoin as legal tender and a treasury reserve asset.[2]

Despite a significant price correction last month, the price of Bitcoin has
risen over 270% in the last year. The performance of the flagship digital
asset[3] can be attributed to several factors, one being that institutions
began embracing Bitcoin.

Months before the El Salvador announcement on June 5, multinational
corporations like MicroStrategy Inc., Tesla Inc. and Square Inc. converted
portions of their balance sheets from dollars to bitcoin.[4] A small but
growing number of small- and medium-sized businesses, which are nimbler
and can therefore be even more aggressive, are also converting excess
cash reserves to bitcoin.

As society moves further along the adoption curve, there is an emerging
need for insurance products that cover the risk of owning and holding
bitcoin. This article analyzes some common legacy insurance coverages and
explains why they may not cover losses arising out of the hacking or theft
of bitcoin stored in a digital wallet.

Powered by the blockchain, a decentralized ledger technology, Bitcoin is a
digital monetary network that serves as a store of value and also as a fast,
low-cost and anonymous medium of exchange.

Although blockchain technology is less vulnerable to hacking than
traditional centralized databases, any technology platform that utilizes the
blockchain runs on a combination of hardware and software, which can
always be hacked or destroyed.[5]

Just as an art museum purchases insurance in addition to hiring guards and installing high-tech
security systems because it can never eliminate the possibility of a heist, insurance provides a
necessary backstop for holders of bitcoin.

The digital asset insurance industry barely existed before early 2018, and though it has grown
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rapidly, the demand for this insurance continues to outpace supply.[6] As of the date of
publication, it is estimated around 50 publicly traded companies have invested over $50 billion in
bitcoin, with hundreds more across various industries accepting it as payment.[7]

Smaller businesses are also starting to plug into this new monetary network. Online merchants
are using platforms like Etsy Inc. and Shopify Inc. to accept payment in bitcoin.[8] It is easy to
imagine a dental practice or small law firm deciding to accept bitcoin from patients or clients, then
sweeping additional excess dollar cash flows into a digital wallet on a monthly or quarterly basis.

These enterprises, however, generally do not have insurance designed to cover digital assets. If a
hacker successfully infiltrated the business's digital wallet and sent bitcoin to an unknown bank
account, that transaction would be irreversible, and the business would likely bring a claim under
its commercial property insurance or commercial crime insurance policies.

Coverage for such a situation under a legacy commercial property insurance policy depends on
several issues, including whether the stolen bitcoin are covered property and whether the loss
constitutes direct physical loss.

A typical commercial property insurance policy provides coverage for "direct physical loss of or
damage to Covered Property at the premises ... caused by or resulting from any Covered Cause of
Loss." Covered property typically is separated into: "(a) Building; (b) Business Personal Property;
and (c) Personal Property of others."[9]

The stolen bitcoin clearly would not fall under building or personal property of others, as it is
digital and belongs to the business. Assuming the policyholder can show the wallet is company
property, the analysis would shift to the direct physical loss requirement.

In an arguably analogous context, courts have held that an insured does not sustain a direct
physical loss for losses resulting from fraudulent securities schemes.[10] In those cases, the
policyholders suffered economic losses arising out of the use of fraudulent checks.

The courts reasoned that the funds in question did not have a physical existence and were
therefore not susceptible to physical loss or damage. Because digital assets are similarly
intangible, there is a strong argument that the direct physical loss requirement would not be
satisfied in the event of a digital wallet hack.

If, on the other hand, the business brought a commercial crime insurance claim, coverage would
depend in part on whether the theft of bitcoin triggers coverage and whether the stolen bitcoin is
other property as defined in the policy. Commercial crime policies typically cover losses resulting
from an occurrence taking place at any time, which is discovered by an insured during the policy
period.

Most commercial crime policies provide coverage for computer fraud, meaning "[loss] of or
damage to 'money,’ 'securities,’ and 'other property' resulting directly from the use of any
computer to fraudulently cause a transfer of that property."

This invites the question of whether Bitcoin constitutes money, securities or other property. If
none of those, coverage would be unavailable. Money is defined in many crime forms to mean:
currency, coins and bank notes in current use and having a face value; and b. travelers checks,
register checks and money orders held for sale to the public."

a.

If the hypothetical dental practice or law firm had been using the now-stolen bitcoin as a medium
of exchange, meaning it was accepting payment and purchasing office supplies in bitcoin, it could
plausibly argue that it is a form of currency and thus is money.

Indeed, in 2013, the U.S. District Court for the Eastern District of Texas classified Bitcoin as a
currency or form of money for the purpose of certain securities laws in U.S. Securities and
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Exchange Commission v. Shavers.[11] On the other hand, bitcoin is not in current use in the same
sense as coins and bank notes.

Moreover, Shavers involved a defendant seeking to defeat charges that he violated federal
securities laws arising from Bitcoin-related investment opportunities on the basis that Bitcoin is
not money. The purpose of the underlying legislation, prosecuting fraud, makes the applicability of
Shavers in the commercial crime insurance context unclear.[12]

The term "securities" is commonly defined in commercial crime forms to mean

negotiable and nonnegotiable instruments or contracts representing either "money" or
property and includes: a. tokens, tickets, revenue and other stamps (whether represented
by actual stamps or unused value in a meter) in current use; and b. evidences of debt
issued in connection with credit or charge cards, which cards are not issued by you; but
does not include "money."[13]

Although there continues to be considerable debate about whether some cryptocurrencies
constitute securities under criteria established by the U.S. Supreme Court in 1946 in SEC v. W. J.
Howey Co.,[14] the SEC has confirmed that Bitcoin is not a security in part due to its
decentralized protocol.[15]

If Bitcoin is neither money nor a security, commercial crime coverage is likely unavailable unless it
meets the definition of "other property."

Other property is typically defined as "any tangible property other than 'money' and 'securities'
that has intrinsic value but does not include any property excluded under this insurance."

In a 2018 decision by an Ohio state court, Kimmelman v. Wayne Insurance Group,[16] the court
found Bitcoin to be property for insurance purposes because the IRS classifies it as such. But the
key word in the "other property" definition is "tangible." Courts may be unwilling to treat virtual
currencies as tangible property despite Kimmelman.

Although the specific policy language and circumstances of a particular loss must always be taken
into account, whether legacy insurance covers the hacking of a digital wallet as a general matter
is far from certain. The insurance industry is adapting to the emergence of a new monetary
network with provisions expressly addressing cryptocurrency risks.[17]

Major global insurers are starting to offer protection against cryptocurrency theft, demonstrating
the industry's willingness to embrace, rather than miss out on, this rapidly growing ecosystem.

As bitcoin's value surges, and as the adoption cycle causes businesses to consider incorporating
bitcoin into their balance sheet or profit and loss strategies, the need for insurance protection and
opportunities for the insurance industry will continue to grow.

Amy Kallal is a partner, Andrea Fort is special counsel and Andrew Romano is an associate
at Mound Cotton Wollan & Greengrass LLP.

The opinions expressed are those of the author(s) and do not necessarily reflect the views of the
firm, its clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for
general information purposes and is not intended to be and should not be taken as legal advice.
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